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Presentation
Topics
•

Sexual misconduct
interim policy 339, 339A,
339B and related terms
review

•

Sexual misconduct
interim procedures 339,
339A, 339B

Ice Breaker Questions
•

In what ways do you
feel confident
participating in the
formal investigation
process in various
roles?

•

In what ways do you
not feel confident
participating in the
formal investigation
process in various
roles?

Your Role
• You may serve as a:
o Process Advisor
o Hearing Panel Member
o Appeal Panel Member

Title IX of the Education
Amendments of 1972 Overview
“No person in the United
States shall, on the basis of
sex, be excluded from
participation in, be denied the
benefits of, or be subjected to
discrimination under any
education program or activity
receiving Federal financial
assistance.”

Discrimination based on
sex is prohibited by Title
IX

Sexual harassment is a
form of discrimination
based on sex

Sexual assault, relationship
violence, and stalking are
forms of sexual harassment

USU’s Obligations Under Title IX
Under Title IX, an institution must respond when it has “actual
knowledge” of “sexual harassment” that occurred within the schools
“education program or activity.” This includes locations, events, or
circumstances over which the recipient exercised substantial control over the
respondent and the context in which the sexual harassment occurred against
a person in the United States.

Interim Sexual Misconduct
Policies 339 (Title IX), 339A,
and 339B
• Sexual Misconduct
o
o
o
o

Sexual Harassment
Sexual Assault
Relationship Violence
Sex-based Stalking

• Retaliation

Full definitions can be found in
the Sexual Misconduct Policy
and on sexualrespect.usu.edu

Sexual Misconduct Policy
Terms
Sexual Harassment
that creates a Hostile Environment

Quid Pro Quo
Sexual Harassment

•

Unwelcome sex-based
conduct

•

Occurs when a University
Employee

•

Determined by a reasonable
person

•

•

To be so severe, pervasive,
and objectively offensive

Conditions the provision of a
University aid, benefit, or
service

•

•

That it effectively denies a
person equal access to the
University’s employment or
education program or
activity

On a person’s participation in
unwelcome sexual conduct

Sex-Based Conduct Examples
Verbal Behaviors

Non-Verbal Behaviors

•

Whistling

•

Sexual comments or jokes

•

Asking personal questions
and about someone’s sex
life
•

•

Repeatedly asking
someone out when the
answer is “No”

Physical Behaviors

•

Paying unwanted attention to
someone

•

Hanging around, standing too
close, brushing up against

•

Displaying sexually
suggestive visuals

•

Touching a person’s clothing,
hair, massaging
neck/shoulders

Making facial expressions –
winking, licking lips,
throwing kisses

•

Hugging, kissing, patting or
stroking

Sexual gestures with hands or
body movements

•

Touching or rubbing oneself
sexually in view of others

•

Sexual assault or rape

•

•

Referring to someone as
hunk, doll, babe, honey, •
direct/indirect threats etc.

Looking at a person up and
down (elevator eyes)

•

Sending crude language
via phone, email, etc.

Sending explicit images via
phone, email, etc.

•

Sexual Assault
Penetration
•

•

Penetration of the vagina or
anus, however slight, by a
finger, object, penis, or tongue
without a person’s consent, or
Oral penetration (mouth to
genital contact or genital to
mouth contact) without a
person’s consent

Sexual Touching
•

Nonconsensual or
unwelcome touching – under
or over the clothing –
o

Of the breasts, buttocks or
groin,

o

Making another person touch
any of these body parts, or

o

The emission of ejaculate
onto the clothing or body of
another person for the
purpose of sexual gratification

Consent
Consent is an agreement
to do the SAME THING
at the SAME TIME
in the SAME WAY

Consent
Sexual assault occurs when at least one party does
not consent to the sexual activity.
•

•
•

Consent is an understandable exchange of words or actions,
which indicate a willingness to participate in mutually
agreed upon sexual activity.
Consent can be withdrawn or modified at any time, as long
as it is clearly communicated.
Consent cannot be assumed based on silence, the absence
of “no” or “stop,” the existence of a prior or current
relationship, or prior sexual activity.
Full definitions can be found in the Sexual Misconduct Policy and on sexualrespect.usu.edu

Consent
There is no consent in the presence of coercion, incapacitation,
force, or where the sexual activity violates state law relating to
age of consent.
•

Coercion may consist of intimidation, threats, or other severe conduct that causes a
reasonable person to fear significant consequences if they refuse to engage in sexual
contact.

•

Incapacitation is the inability, temporarily or permanently, to give consent because the
person is mentally and/or physically helpless due to a disability, drug or alcohol
consumption (either voluntarily or involuntarily), or the person is unconscious, asleep, or
otherwise unaware that the sexual activity is occurring. It is not an excuse that the party
initiating sexual contact was intoxicated and therefore did not realize the incapacity of
the other. In evaluating cases involving alleged incapacitation, the University considers
whether the person initiating the sexual conduct knew or should have known the other
person was incapacitated.

•

Force includes the use of physical force or threats of force that eliminate a person's
ability to exercise their own free will to choose whether or not to have sexual contact.

Full definitions can be found in the Sexual Misconduct Policy and on sexualrespect.usu.edu

What Happens When BAC
Is …

.02%
Lightheaded

.05%
Warm,
relaxed

.10%
Loss of
coordination,
balance,
reaction time

.15%
Possible
blackout

.2-.25%
Vomiting,
Emotional
or Physical
numbness

How does this relate to
incapacitation?

.3-.40%
Drunken
Stupor,
possible
coma

Relationship Violence
Domestic Violence

Dating Violence
•

•

•

Violence or physical harm, or
threat of violence or physical
harm, when committed by a person
against their current or former
intimate dating partner; or
Any attempt, conspiracy, or
solicitation by a person to commit
an offense involving violence or
physical harm against their current
or former intimate dating partner
Violence includes sexual assault
(penetration) and sexual assault
(sexual touching)

•
•

•

•

Violence or physical harm, or
threat of violence or physical
harm, or
Any attempt, conspiracy, or
solicitation to commit an offense
involving violence or physical
harm
When committed by a current or
former spouse, intimate partner, or
intimate cohabitant against another
or by a person against another
person with whom they share a
child in common
Violence includes sexual assault
(penetration) and sexual assault
(sexual touching)

Stalking
•

•

Engaging in a course of conduct directed at a
specific person or persons based on sex that
would cause a reasonable person to:
o

Fear for their safety or for the safety of others, or

o

To suffer substantial emotional distress

A course of conduct is two or more acts,
including, but not limited to, acts in which the
stalker directly, indirectly, or through a third
party,
•

•

Follows, monitors, observes, surveils, threatens,
intimidates, harasses, or communicates to or
about a person, or interferes with a person’s
property by
Telephone, mail, electronic communication,
social media, or any other action, method, device,
or means

Examples of Stalking
•

Repeated and unwanted phone calls or
texts

•

Following or spying

•

Showing up somewhere without a
legitimate reason to be there

•

Posting information or spreading rumors
online or by word of mouth

•

Collecting information about patterns,
job, classes, friends, etc.

•

Using technology to track someone’s
movements or whereabouts

•

Monitoring phone calls, emails, social
media, etc.

•

Contacting friends, family, work, etc. for
information

USU's Approach to Addressing
Sexual Misconduct Under Title IX
• Share information about reporting options
• Offer and provide supportive measures
• Follow a prompt and equitable grievance process

USU Department Roles in
Title IX Grievance Process
• USU Employees
o Designated Confidential Resources: provide confidential advocacy and therapy
services
o Reporting Employees: mandated to report Sexual Misconduct to Title IX
Coordinator and share information about support resources
o Resource Connection Employees: share information about support and reporting
resources. They do not report to the Title IX Coordinator.

• Office of Equity (Title IX Coordinator)
o Coordinate supportive measures
o Facilitate informal resolution process
o Conduct formal investigations

• USUPD and Local Law Enforcement
o Respond to safety threats and concerns
o Conduct criminal investigations
o Enforce no trespass orders and stalking injunctions

USU Police and Office of
Equity Processes
• The Office of Equity’s process, is an administrative process that
determines whether, by a preponderance of the evidence, a member of
the campus community (student, staff, or faculty) has violated USU
Policy 339.
o The preponderance of the evidence standard means a policy
violation is more likely than not to have occurred. If someone is
found responsible for violating USU policy, they may face
administrative sanctions.
• On the other hand, a criminal process, which may be coordinated by
USU Police or local law enforcement, determines whether a crime has
occurred. If someone wishes to seek criminal penalties for sexual
misconduct that is also a crime or other forms of assistance from law
enforcement, they can report to the police. Both processes may be
pursued simultaneously.
o Criminal justice procedures use beyond a reasonable doubt as the
standard of evidence, which is a higher standard of evidence than
the standard used in USU’s grievance process.

Employee Designations
Designated Confidential
Resources
Disclosures will not result in a
report to the USU Title IX
Coordinator
•
•
•
•
•
•
•

Counseling and Psychological
Services (CAPS)
USU Eastern Student
Counseling
Sexual Assault and AntiViolence Information (SAAVI)
Office
Student Health & Wellness
Center
USU Psychology Community
Clinic
USU Marriage and Family
Therapy Clinic
USU Employee Assistance
Program

Resource Connection
Employees
Disclosures will not result
in a report to the USU
Title IX Coordinator
•
•

All other full-time and parttime employees
Only these student employees:
o A-team members
(orientation)
o Athletics department
student employees
o Classroom facilitators
o Connections peer
mentors
o Graduate Assistants
o Undergraduate
Teaching Fellows

Reporting Employees*
Disclosures will result in a
report to the USU Title IX
Coordinator
•
•

•
•
•

Academic titles: Provosts, Deans,
and Department Heads
Administrative titles: Board of
Trustees, President, Vice
Presidents, Directors, Office of
General Counsel attorneys,
Office of Equity staff, Office of
Student Conduct staff, Student
Affairs staff, Fraternity and
Sorority Life staff, Human
Resources staff, Affirmative
Action Advisory Council, and
USU Police Officers
Athletic titles: Directors, NCAA
and NJCAA coaches, and club
sports coaches
Campus Security Authorities
Supervisors of employees

Supportive Measures Overview
•

Title IX law requires an
institution to remedy the effects
of Sexual Misconduct
o

Separate accommodations from
what could be in place through the
Disability Resource Center (DRC)

•

Allows individuals impacted by
sexual misconduct to have
continued access to educational
or employment opportunities

•

Address the safety and well-being
of the individuals involved

•

Supportive measures are nonpunitive and non-disciplinary

Supportive Measures Overview
•

Available regardless of
whether the claimant is
participating in an informal
resolution or a formal
investigation
o

•

Available to respondents only
during formal investigations

Only the individual who
experienced the Sexual
Misconduct has to be
connected to USU

•

The Office of Equity
determines whether the
supportive measure request
is reasonable and as result
of the Sexual Misconduct
experience

•

The Supportive Measures
Specialist communicates
the requests on behalf of
the individual to faculty
and/or staff and will only
share information on a
need-to-know basis

Grievance Process
Overview
The Grievance Process includes:
• Informal Resolutions
• Formal Investigations
• University-driven
Investigations

USU Department Roles in
Title IX Grievance Process
• Hearing Panel

o Facilitate live hearings for formal investigations
o Decide whether a policy violation occurred

• Office of Student Conduct & Community
Standards
o

Determine sanctions for student respondents

• Human Resources
o

Determine sanctions for staff respondents

• Provost’s Office
o

Determine sanctions for faculty respondents

Initiating the Grievance Process
Who can request an Informal Resolution or a
Formal Investigation?
•

Under 339 (Title IX): An individual that experienced sexual
misconduct (Claimant) while participating in a university
employment or educational program or activity from an
individual connected to USU (Respondent)

•

Employment or Education Program or Activity includes all
operations of the University, including locations, events, or
circumstances in which the University has substantial control
over both the Respondent and the context in which the Sexual
Misconduct occurs, including University computers and internet
networks and digital platforms, and generally, recognized student
organization activities.

Who can request an Informal Resolution or a
Formal Investigation?
•

Under 339A/339B: An individual that experienced sexual
misconduct off-campus and there are continuing adverse effects on,
or creates a hostile environment for, students, employees, or third
parties in an employment or education program or activity,
including that which results in a criminal charge or conviction and
the Respondent is connected to USU

•

In determining whether alleged sexual misconduct that occurred
outside an Employment or Education Program or Activity likely
has continuing adverse effects or creates a hostile environment, the
University will consider: 1) the severity of the alleged conduct; 2)
the risk of ongoing harm; 3) whether both parties; are members of
the University community; 4) the impact to an Employment or
Education Program or Activity; and 5) whether the conduct was
part of a series of actions that occurred both in and outside of an
Employment or Education Program or Activity.

Formal Complaint
In order to initiate the grievance process
the Claimant must:
• Complete a jurisdiction form
• If there is jurisdiction to proceed, the
Claimant must sign the formal
complaint for an informal resolution or
formal investigation

Jurisdiction Form

Jurisdiction Form

Formal Complaint

Formal
Investigation
Process

Conducting an Investigation
• The investigator will conduct a fair and impartial
Grievance Process, free of Conflicts of Interest, Bias,
and discrimination, in which both parties are treated
as equitably as possible.
• Both parties have an equal opportunity to present
witnesses and other inculpatory and exculpatory
evidence.

Process Advisor
• Both parties have a right to a Process Advisor
throughout the entire Office of Equity process
• Parties must sign a release of information for
their Process Advisor
• Who can serve as a process advisor?

Support Person
• Both parties have a right to a Support Person
throughout the entire Office of Equity process
• Parties must sign a release of information for
their Support Person
• What is the role of the Support Person?

Record
Incident Report – A report of alleged
sexual misconduct filed online, via email,
by phone, by mail, or in-person to the
Office of Equity, Title IX Coordinator, or a
reporting employee.
Formal Complaint – A signed document
that indicates the University will proceed
with a formal investigation of sexual
misconduct. A formal complaint may be
signed by the claimant or by the Title IX
Coordinator.
Claimant Interview – The Claimant
interview is a recorded interview between
the Claimant and the Office of Equity
investigator regarding the allegations raised
in the formal complaint.

Claimant Evidence – The Claimant
may provide evidence to support the
allegations raised in the formal
complaint.
Notice of Allegations – A written
document that notifies both claimant
and respondent that a formal
complaint of sexual misconduct was
been filed and outlines the allegations.
Respondent Interview - The
Respondent interview is a recorded
interview between the Respondent
and the Office of Equity investigator
regarding the allegations raised in the
formal complaint.

Record

Respondent Evidence – The Respondent may provide evidence related to the allegations
raised in the formal complaint.
Other Evidence – This is evidence obtained from parties other than the claimant or
respondent.
Response(s) to the Record – The claimant and respondent may file a written response to
the record.
Investigation Report – The investigation report outlines the procedural history of the
case from the formal complaint to the investigation report. The investigation report also
summarizes the investigation and outlines all the evidence gathered during the
investigation, both inculpatory and exculpatory, and considers written responses to the
record. The investigation report includes the alleged policy violation(s) and a range of
possible sanctions for each alleged violation in the event the hearing panel finds the
Respondent to have violated USU policy. However, the investigation report does not
reach a determination about whether Respondent violated USU policy.
Response(s) to the Investigation Report – The claimant and respondent may file a
written response to the investigation report.

Investigation Report
• Procedural History
• Alleged Policy Violations
• Range of Possible Sanctions
• Summary of the Investigation
• Written Responses to the Record

Thank You!
Office of Equity
Logan Campus
Old Main, Room 161
435-797-1266
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